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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 
 

NOTE PROCEDURE CAREFULLY 
 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 
hearing, counsel or self-represented parties call the department rendering the decision to request 
argument and to specify the issues to be argued. Calling counsel or self-represented parties requesting 
argument must advise all other affected counsel and self-represented parties by no later than 4:00 p.m. 
of his or her decision to appear and of the issues to be argued. Failure to timely advise the Court and 
counsel or self-represented parties will preclude any party from arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or email 
notification to the department of the request to argue and specification of issues to be argued – with a 
STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number is: (925) 608-2686.  Dept. 12’s 
email address is: dept12@contracosta.courts.ca.gov.  Warning: this email address is not be used for any 
communication with the department except as expressly and specifically authorized by the court.  Any 
emails received in contravention of this order will be disregarded by the court and may subject the 
offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the tentative 
ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be attached to the 
proposed order when submitted to the Court for issuance of the order. 
 

    

1. 9:00 AM CASE NUMBER:  C22-00604 
CASE NAME:  KACEY HERNANDEZ VS.  ABA PLUS, INC. 
 *HEARING ON MOTION IN RE:  PRELIMINARY APPROVAL OF CLASS ACTION AND PAGA 
SETTLEMENT  
FILED BY: REICHENBACH, SHELLEY 
*TENTATIVE RULING:* 
 

Plaintiffs Kacey Hernandez, Kristina Halkyard, Theresa Sidbury, and Shelley Reichenbach move 
for preliminary approval of their class action and PAGA settlement with defendant AGA Plus, Inc., and 
two of its principals.  The motion is granted, though subject to the Court’s reservations concerning 
the total of proposed class representative payments. 

A. Background and Settlement Terms 

Defendant is in the business of providing clinical outpatient intervention to autistic teens, and 
their families and caretakers, principally on an in-home basis.  Each of plaintiffs was employed by 
defendant for various periods in 2020-2022 in various hourly, non-exempt positions. 

mailto:dept12@contracosta.courts.ca.gov
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The original complaint was filed on April 1, 2022.  Subsequent amendments have added other 
named plaintiffs and additional detail as to the claims alleged.  The current operative pleading will be 
the fourth amended complaint, now being filed to conform to the extent of the settlement. 

The settlement would create a gross settlement fund of $723,511.59.  A substantial part of 
this total has already been paid to present or former employees; the remainder is to be paid in five 
installments, owing to concerns about the fiscal effect on the employer of a large lump-sum payment.  
The class representative payment to the plaintiffs is proposed to be $10,000 each, for a total of 
$40,000.  Attorney’s fees would be $253,229 (35% of the settlement).  Litigation costs would not 
exceed $10,000.  The settlement administrator’s costs are allocated in the settlement at $15,000, but 
actually estimated at $11,502.  PAGA penalties would be $20,000, resulting in a payment of $15,000 
to the LWDA.  The net amount paid directly to the class members would be about $400,300.  The 
fund is non-reversionary.  There are an estimated 312 class members.  Based on the estimated class 
size, the average net payment for each class member is approximately $1,283.  The individual 
payments will vary considerably, however, because of the allocation formula prorating payments 
according to the number of weeks worked during the relevant time.  The number of aggrieved 
employees for PAGA purposes is smaller, because the starting date of the relevant period is later. 

The proposed settlement would certify a class of all current and former non-exempt 
employed at Defendants’ California facilities between April 1, 2018 and the date of preliminary 
approval.  For PAGA purposes, the period covered by the settlement is March 30, 2021 to the date of 
preliminary approval. 

The class members will not be required to file a claim.  Class members may object or opt out 
of the settlement.  (Aggrieved employees cannot opt out of the PAGA portion of the settlement.)  
Funds would be apportioned to class members based on the number of workweeks worked during 
the class period.   

A list of class members will be provided to the settlement administrator within 30 days after 
preliminary approval.  Various prescribed follow-up steps will be taken with respect to mail that is 
returned as undeliverable.  Settlement checks not cashed within 180 days will be cancelled, and the 
funds will be directed to the Katherine and George Alexander Community Law Center at Santa Clara 
University Law School as a cy pres beneficiary. 

The settlement contains release language covering all claims and causes of action, alleged or 
which could have reasonably been alleged based on the allegations in the operative pleading, 
including a number of specified claims.  Under recent appellate authority, the limitation to those 
claims with the “same factual predicate” as those alleged in the complaint is critical.  (Amaro v. 
Anaheim Arena Mgmt., LLC (2021) 69 Cal.App.5th 521, 537 (“A court cannot release claims that are 
outside the scope of the allegations of the complaint.”)  “Put another way, a release of claims that 
goes beyond the scope of the allegations in the operative complaint’ is impermissible.”  (Id., quoting 
Marshall v. Northrop Grumman Corp. (C.D. Cal.2020) 469 F.Supp.3d 942, 949.) 

Formal discovery was undertaken, resulting in the production of substantial documents.  The 
matter settled after arms-length negotiations, which included a session with an experienced 
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mediator. 

Counsel also has provided an analysis of the case, and how the settlement compares to the 
potential value of the case, after allowing for various risks and contingencies.  Plaintiffs’ claims 
centered on allegations unpaid driving time to clients’ homes; off-the-clock time spent preparing 
individualized stimuli for the client children; note-taking and client communication time; and 
uncompensated use of personal cell phones.  Plaintiffs’ counsel provide a detailed analysis of these 
claims and their potential for success and recovery.  As defendants pointed out, moreover, the risks 
of litigation included the prospect that some or all of these claims might be determined to be 
unsuitable for class certification. 

The potential liability needs to be adjusted for various evidence and risk-based contingencies, 
including problems of proof.  PAGA penalties are difficult to evaluate for a number of reasons: they 
derive from other violations, they include “stacking” of violations, the law may only allow application 
of the “initial violation” penalty amount, and the total amount may be reduced in the discretion of 
the court.  (See Labor Code § 2699(e)(2) (PAGA penalties may be reduced where “based on the facts 
and circumstances of the particular case, to do otherwise would result in an award that is unjust 
arbitrary and oppressive, or confiscatory.”))  Moreover, recent decisions may make it difficult for 
PAGA plaintiffs to recover statutory penalties, as opposed to actual missed wages.  (See, e.g., Naranjo 
v. Spectrum Security Services, Inc. (2023) 88 Cal.App.5th 937.) 

A very substantial factor in negotiating this settlement has been the economic condition of 
defendant, as to which plaintiffs’ counsel received extensive informal discovery.  There was solid 
reason to be concerned that a larger settlement total, or payment of the settlement in a lump sum, 
could effectively put defendant into bankruptcy, to the detriment of the company, its present 
employees, its clients and customers, and of the prospects for full payment of the settlement itself. 

Counsel attest that notice of the proposed settlement was transmitted to the LWDA 
concurrently with the filing of the motion. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.”  
(See also Amaro, 69 Cal.App.5th 521.) 

Because this matter also proposes to settle PAGA claims, the Court also must consider the 

criteria that apply under that statute.  Recently, the Court of Appeal’s decision in Moniz v. Adecco 

USA, Inc.  (2021) 72 Cal.App.5th 56, provided guidance on this issue.  In Moniz, the court found that 

the “fair, reasonable, and adequate” standard applicable to class actions applies to PAGA settlements.  

(Id., at 64.)  The Court also held that the trial court must assess “the fairness of the settlement’s 
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allocation of civil penalties between the affected aggrieved employees”.  (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
policy.  (Bechtel Corp.  v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “The court cannot surrender its duty to see that the judgment to 
be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
specifically noted that Neary does not always apply, because “Where the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc.  v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

C. Attorney Fees 

Plaintiff seeks 35% of the total settlement amount as fees, relying on the “common fund” 

theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable.  It stated:  “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)  Following typical practice, however, 

the fee award will not be considered at this time, but only as part of final approval.   

Similarly, litigation costs and the requested representative payment of $10,000 for the named 

plaintiffs will be reviewed at time of final approval.  Criteria for evaluation of representative payment 

requests are discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-

07.  Given that there are four named plaintiffs, however, the Court has some concern about the total 

amount allocated in the settlement to this item. 

D.  Discussion and Conclusion 

The Court finds that the settlement is sufficiently fair, reasonable, and adequate to justify 

preliminary approval. 

Counsel is directed to prepare an order reflecting this entire tentative ruling, the other 

findings in the previously submitted proposed order, and to obtain a hearing date for the motion for 

final approval from the Department clerk by phone.  Other dates in the scheduled notice process 

should track as appropriate to the hearing date.  The ultimate judgment must provide for a 

compliance hearing after the settlement has been completely implemented.  Plaintiffs’ counsel are to 

submit a compliance statement one week before the compliance hearing date.  Five percent of the 

attorney’s fees are to be withheld by the claims administrator pending satisfactory compliance as 
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found by the Court. 

 
 

  
    

2. 9:00 AM CASE NUMBER:  C22-01223 
CASE NAME:  JOSE PADILLA VS.  VALUE PLUMBING CO. 
 *HEARING ON MOTION FOR DISCOVERY RE: COMPEL RESPONSES TO SPECIAL INTEROGATORIES, 
SET ONE  
FILED BY:  
*TENTATIVE RULING:* 
 
It appears that this motion is now moot as to interrogatory responses. 
 

 

  
    

3. 9:00 AM CASE NUMBER:  C22-01223 
CASE NAME:  JOSE PADILLA VS.  VALUE PLUMBING CO. 
 *HEARING ON MOTION FOR DISCOVERY RE:  COMPEL RESPONSES TO PLAINTIFF'S REQUEST FOR 
PRODUCTION OF DOCUMENTS, SET ONE  
FILED BY:  
*TENTATIVE RULING:* 
 
Plaintiff’s motion to compel production of documents is granted as to those requests still at issue.  
Defendant is ordered to produce a full set of responsive documents to Requests 2, 3, and 5 within ten 
days.  While the Court understands that it may take time to compile and produce voluminous 
employment records, these requests have been outstanding for several months, with no production 
date yet promised or projected.  Defendant has filed nothing in response to this motion, and in 
particular has not provided any evidence as to why more time is required for production.  It appears 
that defendant is simply not taking this matter as seriously as it should be. 
 

 

  
    

4. 9:00 AM CASE NUMBER:  C22-01376 
CASE NAME:  JESSIE GRANADO VS. PORSCHE CARS NORTH AMERICA, INC., A DELAWARE 
CORPORATION 
 *HEARING ON MOTION IN RE:  FOR LEAVE TO FILE A 1ST AMENDED COMPLAINT  
FILED BY: GRANADO, JESSIE 
*TENTATIVE RULING:* 
 
Continued by stipulation of counsel to May 11, 2023 at 9:00 a.m. 
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5. 9:00 AM CASE NUMBER:  MSC19-01155 
CASE NAME:  JOANN BRADFORD VS.  CHEVRON U.S.A. INC. 
 *HEARING ON MOTION IN RE:  TO FILE EVIDENCE UNDER SEAL  
FILED BY: CHEVRON U.S.A. INC. 
*TENTATIVE RULING:* 
 
Defendant’s motion to file certain of plaintiff’s exhibits under seal is denied.  The motion is supported 
only by a conclusory declaration from counsel, with no testimony from any percipient witness as to 
how any of the exhibits in question are confidential or how public access to them would be harmful to 
Chevron or the employees.  In any event, it does not appear to the Court from the motion’s 
descriptions of the documents in question that they meet the criteria for filing under seal. 
 

 

  
    

6. 9:00 AM CASE NUMBER:  MSC19-01155 
CASE NAME:  JOANN BRADFORD VS.  CHEVRON U.S.A. INC. 
 *HEARING ON MOTION IN RE:  TO STRIKE CHEVRON USA "COMPENDIUM OF EVIDENCE" IN 
OPPOSITION TO MOTION FOR CLASS CERTIFICATION  
FILED BY: BRADFORD, JOANN 
*TENTATIVE RULING:* 
 
Plaintiffs’ motion to strike Chevron’s “compendium of evidence” is denied.  The document is in the 
form of a listing of Chevron’s individual factual contentions with a tabular citation to the particular 
evidence asserted to support each one.  It might just as well have been labeled something like “handy 
index to Chevron’s evidence on disputed points”.  While the document may not be in formal 
conformity with the cited Rule of Court, the Court finds that this tabular indexing of supporting 
evidence is likely to be of great help and convenience to both the Court and the opposing counsel in 
tracking down the particular evidence at issue on the certification motion, and Chevron’s counsel is to 
be commended for taking the initiative in providing this indexing tool. 
 

 

  
    

7. 9:00 AM CASE NUMBER:  MSC20-00023 
CASE NAME:  EFREN GONZALEZ VS TRIMON INC 
 *HEARING ON MOTION IN RE:  FINAL APPROVAL OF CLASS ACTION SETTLEMENT  
FILED BY:  
*TENTATIVE RULING:* 
 

Plaintiffs Efren Gonzalez and Jason Hartman move for final approval of their class action 
settlement with defendant Trimon, Inc., doing business as Monument Car Parts and Superior Auto 
Parts Warehouse.  The motion is granted. 
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A. Background and Settlement Terms 

The original complaint was filed January 8, 2020.  It is a class action complaint alleging that 
defendant violated the Labor Code by filing to provide required overtime and minimum wages, meal 
and rest periods, proper wage statements, and reimbursement of employee business expenses.  The 
case does not include a claim under PAGA. 

Since preliminary approval was granted, the administrator has mailed notices to 383 class members.  

Follow up resulted in 11 new addresses, leaving 4 non-deliverable.  No objections have been received, 

and only two class members have opted out. 

The settlement will create a gross settlement fund of $400,000.  The class representative 
payments will be $7,500 each, totaling $15,000.  Counsel’s attorney’s fees will be $140,000 (35% of 
the settlement).  Litigation costs were capped in the preliminary approval at $22,000, and have in fact 
come to less than that – $12,434.13.  The settlement administrator (CPT Group), has capped its costs 
at $20,000.  Thus, the net settlement amount available to the class would be $212,566.  The fund is 
non-reversionary.  The Settlement provides procedures and remedies in the event of a default in 
payment.  (Par. 50(a), (d).)   

Class members will release all claims that were alleged in the complaint “or that could have 
been asserted based on the facts, circumstances, transactions, occurrences, acts, omissions, or 
failures to act alleged by Plaintiffs in the operative complaint” (Par. 29, 38.)  The named plaintiffs 
agree to a broader release. 

The class consists of current or formerly hourly-paid employees who worked for Defendant 
within California during the Class Period (January 8, 2016 to November 24, 2021).  Funds will be 
apportioned among the class based on their number of work weeks during the class period.  Notice to 
the class has been provided, which includes the number of work weeks.  The class members will not 
be required to file a claim.  Uncashed checks would be cancelled and sent to the State Controller’s 
Unclaimed Property Fund. 

The average net settlement share is about $532. 

Substantial formal discovery was undertaken, and the matter settled after a session with an 
experienced mediator, followed by substantial further discussions with the mediator over the course 
of several months.  Plaintiff’s counsel estimates that the settlement reflects 15 to 26% of the 
“maximum-to-realistic” recoverable damages. This estimate is based on a more detailed analysis of 
the facts and circumstances concerning each category of alleged violations, i.e., meal and rest period 
violations, unreimbursed expenses, waiting time violations, and wage statement violations. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, reasonable, 
and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, including “the 
strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further litigation, 
the risk of maintaining class action status through trial, the amount offered in settlement, the 
extent of discovery completed and the state of the proceedings, the experience and views of 
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counsel, the presence of a governmental participant, and the reaction … to the proposed 
settlement.” (See also Amaro v. Anaheim Arena Mgmt., LLC, supra, 69 Cal.App.5th 521.) 

California law provides some general guidance concerning judicial approval of any settlement. First, 
public policy generally favors settlement. (Neary v. Regents of University of California (1992) 3 Cal.4th 
273.) Nonetheless, the court should not approve an agreement contrary to law or public policy. 
(Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 Cal.App.4th 
1121, 1127.) Moreover, “[t]he court cannot surrender its duty to see that the judgment to be entered 
is a just one, nor is the court to act as a mere puppet in the matter.” (California State Auto. Assn. 
Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.) As a result, courts have specifically 
noted that Neary does not always apply, because “[w]here the rights of the public are implicated, the 
additional safeguard of judicial review, though more cumbersome to the settlement process, serves a 
salutatory purpose.” (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

C. Attorney Fees 

Plaintiffs seek 35% of the total settlement amount as fees, relying on the “common fund” 
theory.  Even a proper common fund-based fee award, however, should be reviewed through a 
lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 
Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 
allocated is reasonable.  It stated:  “If the multiplier calculated by means of a lodestar cross-check is 
extraordinarily high or low, the trial court should consider whether the percentage used should be 
adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 
necessarily required to make such an adjustment.”  (Id., at 505.) 

Accordingly, plaintiffs have provided information concerning the lodestar fee amount. They 

estimate the lodestar at $214,130, which would result in a “negative” (actually “below 1”) implied 

multiplier of 0.65. No adjustment from the 35% fee is necessary. The attorney’s fees are reasonable 

and are approved.  

The requested representative payments of $7,500 for each named plaintiff were deferred 

until this final approval motion. Criteria for evaluation of such requests are discussed in Clark v. 

American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807. Plaintiffs have provided 

declarations in support of their requests. They point out that they executed broader releases than the 

class as a whole, but do not identify any particular claims of value that they may have. They also risk 

damage to their reputation and more difficulty in obtaining employment.  

Litigation costs of $12,434.13 are reasonable and are approved. 

The settlement administrator’s costs of $20,000 are reasonable and are approved. 

B. Discussion and Conclusion 

The moving papers sufficiently establish that the proposed settlement is fair, reasonable, and 
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adequate to justify final approval.  

The motion is granted.  

Counsel are directed to prepare an order reflecting this entire tentative ruling and the other 

findings in the previously submitted proposed order and a separate judgment. 

The ultimate judgment must provide for a compliance hearing after the settlement has been 

completely implemented, to be determined in consultation with the Department’s clerk by phone. 

Plaintiffs’ counsel are to submit a compliance statement one week before the compliance hearing 

date. Five percent of the attorney’s fees are to be withheld by the claims administrator pending 

satisfactory compliance as found by the Court.  
 

  
    

8. 9:00 AM CASE NUMBER:  MSC21-00513 
CASE NAME:  CHARLOTTE STANDEFER VS SIERRA-AT-TAHOE 
 *HEARING ON MOTION IN RE:  CLASS CERTIFICATION  
FILED BY: STANDEFER, CHARLOTTE 
*TENTATIVE RULING:* 
 
Continued by the Court to May 4, 2023.  
 
On December 29, 2022, the court denied the motion to seal exhibits 12, 13 and 14 of the Blood 
declaration. Those exhibits were ordered placed in the public file, but the Court does not have 
unredacted copies of these exhibits. Plaintiff shall file unredacted copies of those exhibits no later 
than April 3, 2023.  
 

 

  
    

9. 9:00 AM CASE NUMBER:  MSC21-01157 
CASE NAME:  HARRIS VS ISP2, INC. ET AL 
 *HEARING ON MOTION IN RE:  PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT  
FILED BY: HARRIS, JOSS 
*TENTATIVE RULING:* 
 

Plaintiff Joss Harris moves for preliminary approval of his class action and PAGA settlement 
with defendant ISP2, Inc. and related corporate entities.  The motion lacks any explanation as to the 
disposition of funds from uncashed settlement checks, including the identity or role of Worksafe (see 
Joint Stip. ¶ 53).  It is otherwise in order.  The motion is granted, conditioned on submission of a 
satisfactory supplemental declaration explaining Worksafe and the proposed cy pres provision. 

A. Background and Settlement Terms 

Defendant ISP2, and its subsidiaries also named as defendants, are in the business of 
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operating a chain of restaurants called Ike’s Love & Sandwiches throughout California (and 
elsewhere).  Plaintiff was employed as a Crew Member at the San Ramon store between 2018 and 
2020. 

The original complaint was filed on June 14, 2021.  The operative complaint is the second 
amended complaint, filed in connection with this settlement. 

The settlement would create a gross settlement fund of $775,000.  The class representative 
payment to the plaintiff would be $10,000.  Attorney’s fees would be $258,333 (one-third of the 
settlement).  Litigation costs would not exceed $30,000.  The settlement administrator’s costs are 
estimated at $20,000.  PAGA penalties would be $40,000, resulting in a payment of $30,000 to the 
LWDA.  The net amount paid directly to the class members would be about $426,667.  The fund is 
non-reversionary.  There are an estimated 1,635 class members.  Based on the estimated class size, 
the average net payment for each class member is approximately $260.  The individual payments will 
vary considerably, however, because of the allocation formula prorating payments according to the 
number of weeks worked during the relevant time. 

The entire settlement amount will be deposited with the settlement administrator within 10 
days after the effective date of the settlement. 

The proposed settlement would certify a class of all current and former non-exempt 
employed at Defendants’ California facilities between April 9, 2020 and the date of preliminary 
approval.  There is no separate operative period for PAGA purposes. 

The class members will not be required to file a claim.  Class members may object or opt out 
of the settlement.  (Aggrieved employees cannot opt out of the PAGA portion of the settlement.)  
Funds would be apportioned to class members based on the number of workweeks worked during 
the class period.   

A list of class members will be provided to the settlement administrator within 20 days after 
preliminary approval.  Various prescribed follow-up steps will be taken with respect to mail that is 
returned as undeliverable.  Settlement checks not cashed within 180 days will be cancelled.  The 
moving papers do not discuss what happens to those funds.  The settlement (¶ 53) provides that 
those funds will be directed to Worksafe, which is not otherwise identified.  The Court assumes that 
Worksafe is intended as a cy pres beneficiary, but has no information as to what Worksafe is, what it 
does, why it is an appropriate cy pres beneficiary, or whether plaintiff or his counsel have any 
affiliation with it.  Plaintiff’s counsel are directed promptly to file and serve a supplemental 
declaration providing this information. 

The settlement contains release language covering all claims and causes of action, alleged or 
which could have reasonably been alleged based on the allegations in the operative pleading, 
including a number of specified claims.  Under recent appellate authority, the limitation to those 
claims with the “same factual predicate” as those alleged in the complaint is critical.  (Amaro v. 
Anaheim Arena Mgmt., LLC (2021) 69 Cal.App.5th 521, 537 (“A court cannot release claims that are 
outside the scope of the allegations of the complaint.”)  “Put another way, a release of claims that 
goes beyond the scope of the allegations in the operative complaint’ is impermissible.”  (Id., quoting 
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Marshall v. Northrop Grumman Corp. (C.D. Cal.2020) 469 F.Supp.3d 942, 949.) 

Formal discovery was undertaken, resulting in the production of substantial documents.  The 
matter settled after arms-length negotiations, which included a session with an experienced 
mediator. 

Counsel also has provided an analysis of the case, and how the settlement compares to the 
potential value of the case, after allowing for various risks and contingencies.  At the outset, 
defendant has stated that many of the potential class members have signed arbitration agreements 
and class action waivers, which if true, would likely preclude litigation and recovery on a class-wide 
basis, instead requiring inefficient and expensive individual presentation of claims.  Moreover, 
agreements aside, several major components of plaintiff’s substantive claims may be unsuitable for 
class treatment because they would present highly individualized factual evidence. 

Plaintiff’s substantive claims center largely on allegations of required off-the-clock work, and 
violations concerning meal and rest breaks.  Defendant, however, has asserted that it has valid 
standard policies addressing these points.  That could present serious problems of proof, requiring 
individualized hearings.  It also presents issues as to whether the employer was aware of any 
violations that occurred.  Possibly less problems of proof might arise from plaintiff’s allegations of 
violations concerning split shifts or reporting-time violations.  Plaintiff also asserts allegations as to 
uncompensated uniform cleaning and use of personal vehicles and cell phones.  There is little reason 
to suspect that issues of compensable cleaning expense arose often, however; and plaintiff presents 
no scenario as to how a line fast-food worker would be likely to have to use a personal vehicle or cell 
phone for employer purposes. 

The potential liability needs to be adjusted for various evidence and risk-based contingencies, 
including problems of proof.  PAGA penalties are difficult to evaluate for a number of reasons: they 
derive from other violations, they include “stacking” of violations, the law may only allow application 
of the “initial violation” penalty amount, and the total amount may be reduced in the discretion of 
the court.  (See Labor Code § 2699(e)(2) (PAGA penalties may be reduced where “based on the facts 
and circumstances of the particular case, to do otherwise would result in an award that is unjust 
arbitrary and oppressive, or confiscatory.”))  Moreover, recent decisions may make it difficult for 
PAGA plaintiffs to recover statutory penalties, as opposed to actual missed wages.  (See, e.g., Naranjo 
v. Spectrum Security Services, Inc. (2023) 88 Cal.App.5th 937. 

Counsel attest that notice of the proposed settlement was transmitted to the LWDA 
concurrently with the filing of the motion. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.”  
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(See also Amaro, 69 Cal.App.5th 521.) 

Because this matter also proposes to settle PAGA claims, the Court also must consider the 

criteria that apply under that statute.  Recently, the Court of Appeal’s decision in Moniz v. Adecco 

USA, Inc.  (2021) 72 Cal.App.5th 56, provided guidance on this issue.  In Moniz, the court found that 

the “fair, reasonable, and adequate” standard applicable to class actions applies to PAGA settlements.  

(Id., at 64.)  The Court also held that the trial court must assess “the fairness of the settlement’s 

allocation of civil penalties between the affected aggrieved employees”.  (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
policy.  (Bechtel Corp.  v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “The court cannot surrender its duty to see that the judgment to 
be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
specifically noted that Neary does not always apply, because “Where the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc.  v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

C. Attorney Fees 

Plaintiff seeks one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable.  It stated:  “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)  Following typical practice, however, 

the fee award will not be considered at this time, but only as part of final approval.   

Similarly, litigation costs and the requested representative payment of $10,000 for the 

plaintiff will be reviewed at time of final approval.  Criteria for evaluation of representative payment 

requests are discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-

07. 

D.  Discussion and Conclusion 

Subject to the submission of the declaration in question, the Court finds that the settlement is 

sufficiently fair, reasonable, and adequate to justify preliminary approval. 

Counsel is directed to prepare an order reflecting this entire tentative ruling, the other 
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findings in the previously submitted proposed order, and to obtain a hearing date for the motion for 

final approval from the Department clerk by phone.  Other dates in the scheduled notice process 

should track as appropriate to the hearing date.  The ultimate judgment must provide for a 

compliance hearing after the settlement has been completely implemented.  Plaintiffs’ counsel are to 

submit a compliance statement one week before the compliance hearing date.  Five percent of the 

attorney’s fees are to be withheld by the claims administrator pending satisfactory compliance as 

found by the Court. 

 
 

  
    

10. 9:00 AM CASE NUMBER:  MSC21-01638 
CASE NAME:  GALICIA VS M. SAN RAMON, INC. 
 *HEARING ON MOTION IN RE:  PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT  
FILED BY: GALICIA, VANESSA DORANTEZ 
*TENTATIVE RULING:* 
 

Plaintiff Vanessa Galicia moves for preliminary approval of her class action and PAGA 
settlement with defendant Bay Area Restaurant Management Corp. and related defendants.  The 
motion is granted, conditioned on an acceptable supplemental declaration concerning the proposed 
cy pres beneficiary. 

A. Background and Settlement Terms 

Defendant and its affiliates, also sued as defendants here, are in the business of operating 
McDonalds restaurants throughout the area.  Plaintiff worked in one such restaurant as a crew 
member in 2020. 

The original complaint was filed on July 30, 2021.  PAGA claims were added by amendment in 
February 2022. 

The settlement would create a gross settlement fund of $3.5 million.  The class representative 
payment to the plaintiff, and a payment for a broader release, would total $10,000.  Attorney’s fees 
would be $1,166,667 (one-third of the settlement).  Litigation costs would not exceed $15,000.  The 
settlement administrator’s costs are estimated at $40,000.  PAGA penalties would be $50,000, 
resulting in a payment of $37,500 to the LWDA.  The net amount paid directly to the class members 
would be about $2,218,333.  The fund is non-reversionary.  There are an estimated 7,910 class 
members.  Based on the estimated class size, the average net payment for each class member is 
approximately $280.  The individual payments will vary considerably, however, because of the 
allocation formula prorating payments according to the number of weeks worked during the relevant 
time.  The number of aggrieved employees for PAGA purposes is smaller, because the starting date of 
the relevant period is later. 

The entire settlement amount will be deposited with the settlement administrator within 30 
days after the effective date of the settlement. 
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The proposed settlement would certify a class of all current and former non-exempt 
employed at Defendants’ California facilities between July 30, 2017 and December 26, 2022.  For 
PAGA purposes, the period covered by the settlement is August 6, 2020 through December 26, 2022. 

The class members will not be required to file a claim.  Class members may object or opt out 
of the settlement.  (Aggrieved employees cannot opt out of the PAGA portion of the settlement.)  
Funds would be apportioned to class members based on the number of workweeks worked during 
the class period.   

A list of class members will be provided to the settlement administrator within 30 days after 
preliminary approval.  Various prescribed follow-up steps will be taken with respect to mail that is 
returned as undeliverable.  Settlement checks not cashed within 180 days will be cancelled, and the 
funds will be directed to California Rural Legal Assistance (Sett. Agr. ¶ 73).  The Court assumes that 
this is intended as a cy pres beneficiary, but no mention is made on that point in the moving brief or 
declaration.  Plaintiff’s counsel must promptly provide a supplemental declaration confirming this 
point, and confirming that plaintiff and counsel have no affiliation with the beneficiary.  And while the 
Court assumes that CLRA is a worthy charitable organization, it wonders a little why a rural-based 
legal aid organization was selected for what appears to be principally an urban or suburban class. 

The settlement contains release language covering all claims and causes of action, alleged or 
which could have reasonably been alleged based on the allegations in the operative pleading, 
including a number of specified claims.  Under recent appellate authority, the limitation to those 
claims with the “same factual predicate” as those alleged in the complaint is critical.  (Amaro v. 
Anaheim Arena Mgmt., LLC (2021) 69 Cal.App.5th 521, 537 (“A court cannot release claims that are 
outside the scope of the allegations of the complaint.”)  “Put another way, a release of claims that 
goes beyond the scope of the allegations in the operative complaint’ is impermissible.”  (Id., quoting 
Marshall v. Northrop Grumman Corp. (C.D. Cal.2020) 469 F.Supp.3d 942, 949.) 

Formal discovery was undertaken, resulting in the production of substantial documents.  The 
matter settled after arms-length negotiations, which included a session with an experienced 
mediator. 

Counsel also has provided an analysis of the case, and how the settlement compares to the 
potential value of the case, after allowing for various risks and contingencies.  Plaintiff’s substantive 
claims center largely on allegations of required off-the-clock work, and violations concerning meal 
and rest breaks.  Defendant, however, has asserted that it has valid standard policies addressing 
these points.  That could present serious problems of proof, requiring individualized hearings, and 
calls into serious question whether these claims are suitable for class certification and determination.  
It also presents issues as to whether the employer was aware of any violations that occurred.  
Possibly less problems of proof might arise from plaintiff’s allegations of violations concerning 
reporting-time violations; but defendants assert that any such violations are anomalous.  Plaintiff also 
asserts allegations as to uncompensated uniform cleaning, but the record presents little reason to 
suspect that issues of compensable cleaning expense arose often. 

The potential liability needs to be adjusted for various evidence and risk-based contingencies, 
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including problems of proof.  PAGA penalties are difficult to evaluate for a number of reasons: they 
derive from other violations, they include “stacking” of violations, the law may only allow application 
of the “initial violation” penalty amount, and the total amount may be reduced in the discretion of 
the court.  (See Labor Code § 2699(e)(2) (PAGA penalties may be reduced where “based on the facts 
and circumstances of the particular case, to do otherwise would result in an award that is unjust 
arbitrary and oppressive, or confiscatory.”))  Moreover, recent decisions may make it difficult for 
PAGA plaintiffs to recover statutory penalties, as opposed to actual missed wages.  (See, e.g., Naranjo 
v. Spectrum Security Services, Inc. (2023) 88 Cal.App.5th 937.) 

Counsel attest that notice of the proposed settlement was transmitted to the LWDA 
concurrently with the filing of the motion. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.”  
(See also Amaro, 69 Cal.App.5th 521.) 

Because this matter also proposes to settle PAGA claims, the Court also must consider the 

criteria that apply under that statute.  Recently, the Court of Appeal’s decision in Moniz v. Adecco 

USA, Inc.  (2021) 72 Cal.App.5th 56, provided guidance on this issue.  In Moniz, the court found that 

the “fair, reasonable, and adequate” standard applicable to class actions applies to PAGA settlements.  

(Id., at 64.)  The Court also held that the trial court must assess “the fairness of the settlement’s 

allocation of civil penalties between the affected aggrieved employees”.  (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
policy.  (Bechtel Corp.  v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “The court cannot surrender its duty to see that the judgment to 
be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
specifically noted that Neary does not always apply, because “Where the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc.  v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

C. Attorney Fees 

Plaintiff seeks one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed through a 
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lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable.  It stated:  “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)  Following typical practice, however, 

the fee award will not be considered at this time, but only as part of final approval.   

Similarly, litigation costs and the requested representative payment of $10,000 for the 

plaintiff will be reviewed at time of final approval.  Criteria for evaluation of representative payment 

requests are discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-

07. 

D.  Discussion and Conclusion 

Subject to the submission of the declaration concerning cy pres, the Court finds that the 

settlement is sufficiently fair, reasonable, and adequate to justify preliminary approval. 

Counsel is directed to prepare an order reflecting this entire tentative ruling, the other 

findings in the previously submitted proposed order, and to obtain a hearing date for the motion for 

final approval from the Department clerk by phone.  Other dates in the scheduled notice process 

should track as appropriate to the hearing date.  The ultimate judgment must provide for a 

compliance hearing after the settlement has been completely implemented.  Plaintiffs’ counsel are to 

submit a compliance statement one week before the compliance hearing date.  Five percent of the 

attorney’s fees are to be withheld by the claims administrator pending satisfactory compliance as 

found by the Court. 

 
 

  
    

11. 9:00 AM CASE NUMBER:  MSC22-00279 
CASE NAME:  TONY LUCAS VS.  RUBICON BAKERS LLC LIMITED LIABILITY COMPANY 
 *HEARING ON MOTION IN RE:  PRELIMINARY APPROVAL OF CLASS ACTION & PAGA SETTLEMENT  
FILED BY:  
*TENTATIVE RULING:* 
 

Plaintiffs Tony Lucas and Thomas Miles move for preliminary approval of their class action 

and PAGA settlement with defendant Rubicon Bakers, LLC.  The motion is granted. 

A. Background and Settlement Terms 

Defendant Rubicon is in the business of manufacturing and wholesaling baked goods.  

Plaintiff Lucas was previously employed at Rubicon as a maintenance worker.  Plaintiff Miles was 

formerly employed at Rubicon as a sanitation worker. 
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The original complaint was filed on February 10, 2022, by plaintiff Lucas as a class action.  A 

PAGA claim was added by amendment on April 14, 2022.  Plaintiff Miles was added by amendment on 

January 9, 2023. 

The settlement would create a gross settlement fund of $435,000.  The class representative 

payments to the plaintiffs would be $5,000 apiece.  Attorney’s fees would be $145,000 (one-third of 

the settlement).  Litigation costs would not exceed $18,000.  The settlement administrator’s costs are 

estimated at $14,500.  PAGA penalties would be $40,000, resulting in a payment of $30,000 to the 

LWDA.  The net amount paid directly to the class members would be about $207,500.  The fund is 

non-reversionary.  There are an estimated 651 class members.  Based on the estimated class size, the 

average net payment for each class member is approximately $319.  The individual payments will vary 

considerably, however, because of the allocation formula prorating payments according to the 

number of weeks worked during the relevant time.  The number of aggrieved employees for PAGA 

purposes is smaller, about 321, because the starting date of the relevant period is later. 

The entire settlement amount will be deposited with the settlement administrator within 30 

days after the effective date of the settlement. 

The proposed settlement would certify a class of all current and former non-exempt 

employed at defendants’ California facilities between February 10, 2018 to the date of this 

preliminary approval.  For PAGA purposes, the period covered by the settlement is January 21, 2021, 

to date of approval. 

The class members will not be required to file a claim.  Class members may object or opt out 

of the settlement.  (Aggrieved employees cannot opt out of the PAGA portion of the settlement.)  

Funds would be apportioned to class members based on the number of workweeks worked during 

the class period.   

A list of class members will be provided to the settlement administrator within 30 days after 

preliminary approval.  The administrator will use skip tracing as necessary.  Various prescribed follow-

up steps will be taken with respect to mail that is returned as undeliverable.  Settlement checks not 

cashed within 180 days will be cancelled, and the funds will be directed to the Controller’s Unclaimed 

Property Fund. 

The settlement contains release language covering all claims and causes of action, alleged or 

which could have reasonably been alleged based on the allegations in the operative pleading, 

including a number of specified claims.  Under recent appellate authority, the limitation to those 

claims with the “same factual predicate” as those alleged in the complaint is critical.  (Amaro v. 

Anaheim Arena Mgmt., LLC (2021) 69 Cal.App.5th 521, 537 (“A court cannot release claims that are 

outside the scope of the allegations of the complaint.”)  “Put another way, a release of claims that 

goes beyond the scope of the allegations in the operative complaint’ is impermissible.”  (Id., quoting 

Marshall v. Northrop Grumman Corp. (C.D. Cal.2020) 469 F.Supp.3d 942, 949.) 
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Formal discovery was undertaken, resulting in the production of substantial documents.  The 

matter settled after arms-length negotiations, which included a session with an experienced 

mediator. 

Counsel also has provided an analysis of the case, and how the settlement compares to the 

potential value of the case, after allowing for various risks and contingencies.  Counsel’s detailed and 

reasonable analysis reaches a risk-adjusted estimate potential recovery at about $463,800; the 

settlement amount comes to about 97% of that amount. 

The potential liability needs to be adjusted for various evidence and risk-based contingencies, 

including problems of proof.  PAGA penalties are difficult to evaluate for a number of reasons: they 

derive from other violations, they include “stacking” of violations, the law may only allow application 

of the “initial violation” penalty amount, and the total amount may be reduced in the discretion of 

the court.  (See Labor Code § 2699(e)(2) (PAGA penalties may be reduced where “based on the facts 

and circumstances of the particular case, to do otherwise would result in an award that is unjust 

arbitrary and oppressive, or confiscatory.”))  Moreover, recent decisions may make it difficult for 

PAGA plaintiffs to recover statutory penalties, as opposed to actual missed wages.  (See, e.g., Naranjo 

v. Spectrum Security Services, Inc. (2023) 88 Cal.App.5th 937.)   

Counsel attest that notice of the proposed settlement was transmitted to the LWDA 

concurrently with the filing of the motion. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 

reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 

including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 

litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 

the extent of discovery completed and the state of the proceedings, the experience and views of 

counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.”  

(See also Amaro, 69 Cal.App.5th 521.) 

Because this matter also proposes to settle PAGA claims, the Court also must consider the 

criteria that apply under that statute.  Recently, the Court of Appeal’s decision in Moniz v. Adecco 

USA, Inc.  (2021) 72 Cal.App.5th 56, provided guidance on this issue.  In Moniz, the court found that 

the “fair, reasonable, and adequate” standard applicable to class actions applies to PAGA settlements.  

(Id., at 64.)  The Court also held that the trial court must assess “the fairness of the settlement’s 

allocation of civil penalties between the affected aggrieved employees”.  (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement.  

First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 

Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 

policy.  (Bechtel Corp.  v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
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Cal.App.4th 1121, 1127.)  Moreover, “The court cannot surrender its duty to see that the judgment to 

be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 

Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 

specifically noted that Neary does not always apply, because “Where the rights of the public are 

implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 

process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc.  v. Kintetsu Enterprises of 

America (2006) 141 Cal.App.4th 48, 63.) 

C. Attorney Fees 

Plaintiff seeks one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable.  It stated:  “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)  Following typical practice, however, 

the fee award will not be considered at this time, but only as part of final approval.   

Similarly, litigation costs and the requested representative payment of $5,000 each for the 

plaintiffs will be reviewed at time of final approval.  Criteria for evaluation of representative payment 

requests are discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-

07. 

D.  Discussion and Conclusion 

The Court finds that the settlement is sufficiently fair, reasonable, and adequate to justify 

preliminary approval. 

Counsel is directed to prepare an order reflecting this entire tentative ruling, the other 

findings in the previously submitted proposed order, and to obtain a hearing date for the motion for 

final approval from the Department clerk by phone.  Other dates in the scheduled notice process 

should track as appropriate to the hearing date.  The ultimate judgment must provide for a 

compliance hearing after the settlement has been completely implemented.  Plaintiffs’ counsel are to 

submit a compliance statement one week before the compliance hearing date.  Five percent of the 

attorney’s fees are to be withheld by the claims administrator pending satisfactory compliance as 

found by the Court. 
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12. 9:00 AM CASE NUMBER:  N22-1738 
CASE NAME:  DISCOVERY BUILDERS, INC., A CALIFORNIA CORPORATION VS. CITY OF BRENTWOOD, 
A CALIFORNIA GENERAL-LAW CITY 
 *HEARING ON MOTION IN RE:  JUDGMENT ON PETITION FOR WRIT OF MANDATE  
FILED BY: DISCOVERY BUILDERS, INC., A CALIFORNIA CORPORATION 
*TENTATIVE RULING:* 
 

The hearing is continued for supplemental briefing, as discussed below. Although there are 

some preliminary points that can be addressed at this juncture, the Court concludes that on the most 

important substantive points presented, the parties’ briefs either just assume their conclusions or 

bypass discussion of the issues altogether. Accordingly, before reaching the merits of an important 

public litigation, the Court wants to be sure that it really has both sides’ substantive contentions fully 

laid out for consideration. 

If either party wants to take issue with the Court’s indications on preliminary points, it should 

do so now, not wait for the tentative on the next hearing. And if either party thinks that in framing 

questions for supplemental briefing, the Court has seriously misunderstood the issues or contentions, 

that party may appear tomorrow and explain the problem. 

The Parties’ History, and the Present Procedural Setting 

Petitioners, Discovery Builders, Inc. and WCHB Development, LLC and defendants and 

respondent City of Brentwood share a lengthy history related to Petitioners’ proposed development, 

the Bridle Gate Project. (Petition, ¶¶ 1-2.) The history is marked by fluctuating attitudes on both sides 

(the City’s political receptiveness and Petitioner’s motivation to develop the property). A prior 

administrative step in this process was litigated in a separate lawsuit last year, and has now been 

finally adjudicated in this Court. 

Petitioners most recently submitted an application for their Bridle Gate Project in October of 

2021. On June 3, 2022, the City deemed the application complete and simultaneously informed the 

Petitioners that the Project is inconsistent with the requirements of the zoning district in which it 

would be located, PD-36. (See Raskin Decl. Ex. 1.) Petitioners attempted to appeal the City’s 

(in)consistency determination on June 10, 2022, citing a blank map that was inexplicably included in 

the City’s municipal code. The map purportedly includes the area where the Project would be located, 

and Petitioner argued the lack of any map content means the PD-36 zoning was rescinded and any 

municipal code referencing the map is without any legal effect. (See id., Ex. 2.) The City responded to 

Petitioners on August 2, 2022, by way of a letter with an attached map that does include the alleged 

subareas relevant to PD-36 zoning. (See id., Ex. 3.) 

Petitioners filed this matter on August 31, 2022, arguing any attempt to enforce the zoning is 

“subjective” and seeking to require the City to comply with “mandatory duties” under the Housing 

Accountability Act (Gov. Code § 65589.5), Housing Crisis Act (Gov. Code § 65941.1), and Permit 
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Streamlining Act (Gov. Code § 65943). Petitioners’ prayer for relief requests this Court to direct the 

City to “proceed with processing the Project consistent with the Housing Accountability Act” – by 

which Petitioners mean to process the Project without applying any zoning restrictions from PD-36, 

and to stop taking the position that Petitioners’ application is inconsistent with zoning requirements. 

Petitioners now move for judgment on the pleadings as to their causes of action for writ relief 

and declaratory relief, arguing that the City currently has no zoning whatsoever within PD-36 because 

the blank map renders any requirements subjective and unenforceable under the Housing 

Accountability Act. The City does not respond directly, instead relying on procedural points regarding 

writ relief.  

The Substance of the Zoning Issue Presented 

Although the parties’ briefs are not as clear as they might be in framing the substance of 

Petitioners’ claim here, as the Court understands it, the issue Petitioners ask the Court to decide now 

can be summarized quickly: Are there, or are there not, any substantive zoning provisions now in 

place, applicable to the site in question? Or to rephrase it only slightly more specifically, is the zoning 

designation known as PD-36 an empty shell containing no restrictions (because of the so-called “blank 

map”)? Or is the written content of Brentwood Municipal Code Chapter 17.486 (Rankin Decl. Exh. 1) 

still in force and applicable notwithstanding the “blank map”? 

According to Petitioners, that issue is teed up now because of the requirements of SB 330 

(also called the Housing Accountability act, Gov. Code § 65589.5) and related statutes, on which the 

parties seem to agree in general. The parties agree that once Petitioners submitted a complete 

application as of June 3, 2022, the City had 60 days in which to issue a consistency determination. A 

consistency determination represents an assessment as to whether the submitted application is 

consistent or inconsistent with objective general-plan and zoning requirements. 

Here, the City’s August 2 letter stated that Petitioners’ application was defective because it is 

not consistent with the zoning requirements of PD-36. (There were other criticisms made, but the City 

has not contended that those represented “objective” standards on which a rejection could be 

independently based.) Accordingly, the City stated, Petitioners must either modify the project to 

comply with PD-36, or request an amendment to PD-36. 

Petitioners do not contend (at least on this motion) that their application does comply with 

what the City says are the requirements of PD-36. Thus, if the City is correct about what those zoning 

requirements are, Petitioners are left with no real argument as to why the August 2 letter was an 

incorrect inconsistency determination. 

But conversely, the City has apparently hung its inconsistency hat entirely on the peg of the 

PD-36 zoning requirements. Thus, if Petitioners are correct that there are no zoning requirements 

applicable – or, perhaps more precisely, that any such requirements cannot be deemed “objective” 

due to the internal inconsistency between the text of Chapter 17.486 and the “blank map” – then it 

appears that SB 330 requires that the application be deemed consistent, for lack of an objective 
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standard with which the application could be inconsistent. If that is so, Petitioners argue, they are 

entitled to a writ directing the City to treat their application as consistent, not inconsistent – and 

requiring the City to refrain from further seeking to apply the requirements of PD-36 to this project. 

Availability of Writ Adjudication 

The City leads off its opposition with a procedural point independent of the merits strength or 

weakness of Petitioners’ case. The City argues that it is procedurally premature for Petitioners to be 

seeking any form of writ relief, because they have other causes of action pleaded in their complaint, 

which will remain unadjudicated by this motion. Specifically, their second cause of action asserts 

claims for violation of federal civil rights (42 USC § 1983), asserting violations of privileges and 

immunities, due process, and equal protection. Their third cause of action is for alleged inverse 

condemnation. Hence (the City argues), if Petitioners could otherwise establish their substantive 

entitlement to a writ, they nevertheless cannot get one now because of the pendency of these other 

causes of action. The argument is that a writ cannot issue prior to entry of a judgment in the case. 

And because of the one-judgment rule, the Court cannot issue a judgment until all causes of action 

have been decided. 

The Court is unconvinced. In several appellate decisions it has been held that when a 

complaint asserts both writ and non-writ claims, and a trial court decision disposes of only the writ-

based cause of action (whether by granting or denying), then there is no immediately appealable 

judgment on the writ decision, because of the single-judgment rule. (E.g., Morehart v. County of 

Santa Barbara (1994) 7 Cal.4th 725; Nerhan v. Stinson Beach County Water Dist. (1994) 27 

Cal.App.4th 536.) But in neither case, nor any other that the Court has found, did the courts hold that 

a trial court may not decide a writ cause of action, and if appropriate issue an interlocutory judgment 

thereon, while other causes of action remain pending. On the contrary, while not squarely discussing 

the point, both Morehart and Nerhan seemed to take it as a given that the trial courts had the power 

to adjudicate the writ issues presented. In neither case, in other words, did the appellate court vacate 

the writ decisions of the lower courts on grounds of procedural prematurity. What Morehart and 

Nerhan held was not that no writ decision could be made below, but rather that any such decision 

could not be immediately appealed. (The Morehart court nevertheless reached the writ merits by the 

creative mechanism of treating the abortive appeal as a writ petition to the appellate court.) 

Further, even if it were true that this Court could not go so far as to issue a writ at this 

juncture (which the Court does not think is true), that would not necessarily mean that the Court is 

powerless to address the merits of Petitioners’ writ cause of action. Just as the City’s argument above 

overlooks the distinction between issuing a judgment versus appealing it, this part of the argument 

overlooks the distinction between deciding a merits claim versus issuing a mandatory remedy on it. In 

more conventional civil-litigation settings, there is nothing unusual or remarkable about motion 

practice that disposes of some claims (positively or negatively) while leaving others pending. For 

example, suppose a plaintiff sues on a tort cause of action and a contract cause of action. One or both 

parties then bring dispositive motions (demurrer, MJOP, summary adjudication) to rule on the 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 12 
JUDICIAL OFFICER: CHARLES S TREAT 

HEARING DATE:  03/30/2023 
 

 

23 

 

contract claim but not the tort claim, or vice versa. The fact that the Court could not yet issue a 

judgment on only one cause of action does not stop the Court from granting or denying a dispositive 

motion on only one cause of action. 

Declaratory Relief 

The parties also debate whether it is permissible for Petitioners to seek declaratory relief on 

the issue of zoning. The Court skips over this debate as moot, because the writ cause of action 

effectively supersedes and eclipses any declaratory relief that might be considered. If the Court 

concludes that Petitioners are right on the merits and entitled to a writ, there will be nothing left to 

address with the lesser remedy of declaratory relief. And conversely, if the Court concludes that the 

City is right on the merits and Petitioners are not entitled to a writ, again there will remain nothing to 

be decided or addressed by declaratory relief. 

Exhaustion and Administrative Ripeness 

The City contends that the Court should not reach the substance of the issue on whether or 

not PD-36 applies (or whether it qualifies as an “objective” standard), because the City has not yet 

made a final determination on that point. 

The parties’ briefs do not adequately illuminate this issue, because they do not adequately 

inform the Court as to the content of what issues remain for administrative determination. The City 

argues that the August 2 letter is just a staff recommendation, but that the Planning Commission (or 

City Council) has yet to determine whether or not PD-36 (meaning the text of Chapter 17.486) applies 

to this project. Thus, the City should be allowed to process Petitioners’ application, including making 

its own final determination as to the applicability of PD-36, and the Court should not intervene at this 

juncture. If the City is correct in stating that the applicability of PD-36 remains an open issue for 

determination in further administrative proceedings, then the Court is inclined to agree with the City 

that writ intervention would be premature. Petitioners would, in effect, be seeking a writ against only 

a staff recommendation, not a final City determination. 

On the other hand, Petitioners apparently argue that the PD-36 applicability debate is now 

over, and all that remains for them to take to the Planning Commission (or City Council) is whether or 

not Petitioners’ application does or doesn’t comply with PD-36. The Court is not clear on where that 

contention comes from; Petitioners do not present a clear argument that the issue does not remain a 

live one. 

But perhaps that misstates Petitioners’ position somewhat. They may be contending that SB 

330 does entitle Petitioners to secure a binding determination that their application is consistent with 

all objective zoning and general-plan requirements, because of the 60-day deadline set in 

§ 65589.5(j)(2). If that is Petitioners’ position, the Court would like to understand better why that 

deadline forecloses further administrative consideration of the issue. Is it really Petitioners’ argument 

that the action required within the 60-day deadline is not just the staff report, but the final and 

conclusive decision of the Planning Commission? If so, where does that contention come from? 
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Accordingly, the Court requests supplemental briefing from both sides, on the following 

questions concerning administrative ripeness and exhaustion: 

1) What issue(s) will eventually come before the Planning Commission and will the 
Commission entertain the question as to whether any zoning exists for PD-36 in light of 
the blank map? In other words, is it possible the Planning Commission could refuse to 
adopt the consistency determination made by staff on June 3, 2022 and August 2, 2022?  

2) Assuming the City is “continuing to process” the application, as stated in the Opposition 
(section III.B.2.), is there any deadline applicable to that process and when will the 
application come before the Planning Commission? 

3) What, if anything, is the authority for the Petitioners’ argument (if they’re making such an 
argument) that the Planning Commission is no longer empowered to determine whether 
PD-36 is or is not an applicable objective standard, because the Planning Commission was 
required to do so within the 60-day deadline or forever forfeit the objection? The Court is 
concerned that if Petitioners are really arguing for an inflexible 60-day deadline not only 
for staff response but for final Planning Commission decision, Petitioners are advocating a 
timeline that municipalities can rarely if ever be expected to meet as a practical matter. 
Moreover, this argument seems to apply whether the staff’s position is substantively 
correct or incorrect. 

The Merits of the PD-36 Issue 

Finally, we get to what the Court has identified above as the heart of the merits issue on this 

motion: Whether or not the textual provisions of Chapter 17.486 are enforceable as zoning 

requirements for this project. Petitioners’ brief seems to take it for granted that, because the map 

accompanying Ordinance 960 was blank, the text somehow doesn’t count anymore. The Court has 

not yet understood the logic of that argument. But the Court is even more frustrated with the City’s 

brief, which really doesn’t come to grips at all with the “blank map” beyond just labeling it a clerical 

error. 

Accordingly, the Court requests supplemental briefing on the following points, and any others 

that the parties think bear on the content of PD-36: 

4) Does the blank map render the entire text of Chapter 17.486 of the municipal code null or 
meaningless? If so, why? Would not a reasonable reader take it that the text is an 
applicable set of zoning requirements, with or without a supporting map? 

5) How does the City meet the argument that PD-36, as re-enacted in 2015, is fatally 
internally inconsistent, with a text purporting to state one set of requirements and a map 
purporting to say that there are no such requirements? 

6) Is “internally inconsistent” the same as “not objective for purposes of AB 330”? The 
statute’s focus on only objective criteria is evidently intended to deprive municipalities of 
the unaccountable wiggle room of being able to reject developments based on subjective 
judgments, which may be pretextual. But here the problem is not really subjectivity; it is 
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interpretation, as to whether a set of objective criteria are or are not applicable. 

7) Does the City contend that the inclusion of a blank map in Chapter 17.486 (the so-called 
“clerical error”) has been corrected or clarified by any subsequent action after the 
enactment of Ordinance 960? 

The new hearing date shall be April 27, 2023 at 9:00 a.m. in this Department. Simultaneous 

supplemental briefs on the above questions shall be filed and served by April 13, 2023. The 

supplemental briefs should not exceed 10 pages each, double spaced. 
 

  

 


